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I. Introduction

The trial court correctly decided that Stop Animal Exploitation Now
(SAEN) had organizational standing under Business & Professions Code §17200
et. seq. based on diversion of resources and frustration of mission. This issue is of -
great importance to community-based organizations like amicus curiae Los
Angeles Community Action Network (LA CAN), and public interest law firms that
represent such organizations, as with the remaining amici. The missions of these
non-profits serve the public interest. If this Court agrees with Santa Cruz
Biotechnology, Inc. (Biotech) and narrows organizational standing requirements,
SAEN, LA CAN and numerous other organizations risk losing access to the courts
to stop a myriad of unfair business practices that impact the public welfare. As
shown below, there is no legal justification for the additional standing criteria
Biotech proposed, and making such a ruling would frustrate the mission of non-

profits and harm the public good.

II. Diverting Resources to Counteract Unfair Practices that Frustrate a

Charitable Organization’s Mission is an Injury.

It is clear from Kwikset that economic injury is an injury in fact for purposes
of standing, and diversion of resources is just such an economic injury. Kwikset
Corporation v. Benson (2011) 51 Cal. 4™ 301, 322-3; see SAEN reply brief p. 27.
Biotech claims that such a diversion must be “forced” to “avoid some other actual
harm” (BRB, p.35), yet nothing in Proposition 64 or §17200 so states. Even were
that the law, avoiding frustration of mission would be the “other actual harm.” In a
Ninth Circuit fair housing case, the organizational plaintiff “suffered injury to its
ability to carry out its purposes” and the Court upheld damage awards for both a

diversion of resources and frustration of mission. Fair Housing of Marin v. Combs
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(9th Cir. 2002) 285 F.3d 899, 902, 905. In that case the Ninth Circuit set out a
detailed analysis of cases in other Circuits that found that a diversion of resources
to counteract unfair practices is enough to confer standing. [/d., 903-4 citing Spann
v. Colonial Vill., Inc. (D.C. Cir. 1990) 283 U.S. App. D.C. 216, 899 F.2d 24
(““...to monitor and to counteract on an ongoing basis public impressions created
by defendants’ use of print media” is injury in fact); La. ACORN Fair Hous. v.
LeBlanc (5th Cir. 2000) 211 F.3d 298, 305 (standing exists if an organization’s
resourceé were drained “resulting from counteracting the effects of the defendant’s
actions.”); Ragin v. Harry Macklowe Real Estate Co. (2d Cir. 1993) 6 F.3d 898
(“...the fair housing organization was forced to devote significant resources to
identify and counteract the defendants' advertising practices...”)] The Court
confirmed that such damages as staff pay, funds expended in support of volunteer
services, funds for dissemination of literature aimed at redressing impact and
inability to undertake other efforts should be compensated. Id. at 905. In none of
these cases were the plaintiff made to show injury beyond that which has been
traditionally recognized as sufficient for organizational standing. The Ninth
Circuit has not limited this approach only to fair housing cases. Last year the court
found that several organizations had standing to challenge enforcement of an
Arizona statute attempting to criminalize the harboring and transporting of
“unauthorized aliens.” Valle Del Sol Inc. v. Whiting (9™ Cir. 2013) 732 F.3d 1006.
The Court found that the organizations would have to divert resources for
education of their members and counteract its frustration of mission which was
defined as deterring participation in the organizations’ activities (transportation of
undocumented people). Id.at 1018.

Biotech appears to have a misunderstanding of how charitable organizations
function by stating that that any diversion of resources is “self inflicted costs” since
an organization “voluntarily” challenges certain practices. BRB, pp. 34-35.

2



Pursuant to the Internal Revenue Code, charitable organizations, such as SAEN
and LA CAN, must limit their activities to those that further their exempt purpose.
IRC §501(c)(3). Such organizations are funded by government or foundation
grants and individual donations specifically to fulfill their mission. They will not
receive the funds to sustain them if they do not proactively seek to fulfill their
mission and counteract any practices that could harm their ability to do so. And
they would lose their tax exemption if they stray from their charitable purpose. For
example, LA CAN’s mission is to empower people dealing with poverty to find
their voice and improve their communities through organizing and collective
action. LA CAN organizers must go out into these communities and engage in
activities to further their mission, including litigation.

| LA CAN has been forced to sue several landlords who have engaged in
unfair business practices, because the unfair practices impeded their mission. For
example, LA CAN was a plaintiff in a housing displacement case that recently
settled (Moon et.al. v. 752 S. Main Street, et. al., Los Angeles Superior Court, BC
475184). The §17200 claim included several violations of local and state laws,
wrongful eviction and harassment. LA CAN is a very small organization and —
before bringing suit -- had to divert a substantial portion of its limited resources to
trying to resolve the unfair practices through activities such as investigating
complaints, finding, educating, and organizing displaced tenants, and trying to
negotiate with the landlord. It was important to the sustainability of the
organization that LA CAN was able to recover the expended resources, primarily
staff pay, as damages, as well as win injunctive relief. It was also important to the
community that LA CAN be an actual party in the lawsuit, because while some
individual tenants were also parties, LA CAN was able to bring a broader
community perspective to the table, and win relief for the broader community,
such as injunctive relief relating to the affordability level of the units.
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ITII. Proposition 64 Does Not Abrogate But Reaffirms Traditional Notions of

Standing

To the extent Proposition 64 functions as a limitation on traditional standing,
it is only by defining the injury in fact as “lost money or property”, i.e., economic
injury. Kwikset Corp. v. Superior Court (2011) 51 Cal.4™ 310, 323.! This was a
voter response to concern over a spate of lawsuits “where no client [had] been
injured in fact” and which appeared to be brought solely as a means of “generating
attorneys’ fees without creating a corresponding public benefit.” 2004 Cal. Legis.
Serv. Prop. 64 (Proposition 64), §1, Findings and Declarations of Purpose.

The measure amends §17204, which prescribes who may sue to enforce the
Unfair Competition Law (UCL), by deleting the language that had formerly
authorized suits by any person “acting for the interests of itself, its members or the
general public,” and by replacing it with the phrase, “who has suffered injury in
fact and has lost money or property as a result of unfair competition.” Californians
for Disability Rights v. Mervyns LLC (2006) 39 Cal. 4™ 223, 228. As the Supreme
Court recognized, Proposition 64 prevents uninjured persons from suing for
restitution on behalf of others. Id. at p. 232. It does not prevent injured persons,
i.e., those who satisfy traditional standing requirements, from obtaining relief
under the statute.”

§17204, as amended, is intended to be consistent with definition of standing
under the United States Constitution. Prop. 64, §1(e). Proposition 64’s findings and
declaration of purpose state: “It is the intent of the California voters in enacting

this Act to prohibit private attorneys from filing lawsuits for unfair competition

! The Court listed a number of instances where plaintiffs obtained federal standing where the
injury in fact involved recreational or aesthetic harms, none of which are applicable here.
Kwikset, supra, at p. 324, fn. 6,

2 The UCL defines “person” to include “corporations, firms ... and organizations of persons”.
B&P Code, §17201.
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where they have no client who has been injured in fact under the standing
requirements of the United States Constitution.” Id. (emphasis added). Standing
under Article III of the U.S. Constitution requires the following: (1) injury in fact;
(2) a causal connection between the injury and the conduct complained of; and (3)
redressability. Lujan v. Defenders of Wildlife (1992) 504 U.S. 555, 560-61.

IV. Proposition 64 Did Not Alter the Required Nexus Between the Alleged

Unfair Competition and the Plaintiff’s Injury

There is also nothing in the plain language of §17204 supporting Biotech’s
contention that an aggrieved party must have a “prior relationship or business
dealings” with the defendant. [BRB 31] See Delaney v. Superior Court (1990) 50
Cal.3d 785, 759 (to determine statutory intent, “the court turns first to the words
themselves for the answer™). If the language of a statute is clear and unambiguous
there is no -need for construction, nor is it necessary to resort to indicia of intent of
the voters. People v. Spark (2004) 16 Cal. Rptr. 3d 840, 846. If the drafters had
intended to require this special or heightened relationship in the manner advocated
by Biotech, they would have clearly and unequivocally done so, rather than leave
the matter to interpretation.

To require a “prior relationship or business dealings” between the parties
could effectively keep most non-profit and civil rights organizations, like amicus
curiae LA CAN, from ever prosecuting a UCL claim. Such a. result was never

contémplated by the drafters of Proposition 64.

3 There is nothing in the history of Prop. 64 to indicate that public interest lawsuits by non-profit
organizations were a motivating factor for the amendment of section 17204. As we indicated
carlier in Section III, the drafters were, instead, concerned by the perceived increase in frivolous
lawsuits solely to obtain attorneys fees, without regard for the public interest.
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V. Conclusion
SAEN had standing to sue under §17200 because they had to divert their

resources and counteract frustration of their mission due to Biotech’s unfair
business activities. Biotech is attempting to narrow the definition of organizational
standing via additional criteria not found in Proposition 64. Doing so would
impede the ability of amici, and thousands of other non-profits, to fulfil their
charitable missions for the public'good. State standing law should be interpreted to |
facilitate--not curtail--these contributions. Appropriately expansive, meritorious
organizational standing cases remain critical to realizing California's long-standing
commitment to robust implementation and enforcement of civil rights and public
interest legislation, and curbing unfair business practices. This Court should not

reverse the trial court’s holding regarding SAEN’s organizations standing.

DATED: January 24,2014  LEGAL AID FOUNDATION OF LOS ANGELES..

BARBARA J. SCHULTZ
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